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T H M  COMPTROLLLR OENltRAL 
DECISION O f  T H E  UNITI!P I I T A T I 8  

W A S H I N G T O N .  O . C .  2 0 5 4 8  

FILE: 8-22 1 1  90 OATE: February 11, 1986 

MATTER OF: Lieutenant Colonel William A .  Smith, Jr., rJSA 
( Ret i red ) 

OIOEST: 1 .  It is not the function o f  the Comptroller 
General to decide the constitutionality of 
statutes. Consequently, arguments by a 
retired military member that the Uniformed 
Services Former Spouses' Protection Act 
unconstitutionally deprived him of his due 
process and equal protection rights will not 
be considered. 

2. Absent facial invalidity of the court order, 
the Government is not liable with respect to 
any payments made in conformity with a state 
court order under authority of the Uniformed 
Services Former Spouses' Protection Act. 
Therefore, the Department of the Army is 
obligated to apportion the military retired 
pay of a retired officer in accordance with a 
Washington state court divorce decree, not- 
withstanding the officer's contention that the 
court order did no t  conform to Washington 
statutes. 

Lieutenant Colonel William Smith, Jr., USA (Retired), 
claims restoration of payment in full and reimbursement of 
military retired pay withheld by the Department of the Army 
under a Washington state court order apportioninq the retired 
pay between him and his former spouse as community property. 
We deny his claim. 

Ra ckq round 

In 1981 the United States Supreme Court held that i n  
the absence of specific authority qranted by Federal statute, 
state courts could not properly treat military retired pay 
as marital community property in divorce proceedings. 
McCarty v .  McCarty, 453 U.S. 210 .  
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The  C o n g r e s s  r e s p o n d e d  i n  1982  by  p a s s i n g  t h e  U n i f o r m e d  
S e r v i c e s  F o r m e r  Spouses '  P r o t e c t i o n  A c t .  l /  T h i s  a c t  added 
s e c t i o n  1408  to  t i t l e  10 of t h e  U n i t e d  S t a t e s  Code, w h i c h  
g r a n t s  s t a t e  cour t s  t h e  a u t h o r i t y  u n d e r  c e r t a i n  s p e c i f i e d  
c o n d i t i o n s  t o  t r e a t  m i l i t a r y  re t i red  p a y  e i t h e r  a s  p r o p e r t y  
s o l e l y  o f  t h e  re t i red  s e r v i c e  member o r  a s  p r o p e r t y  o f  t h e  
member a n d  h i s  s p o u s e ,  i n  a c c o r d a n c e  w i t h  t h e  law of t h e  j u -  
r i s d i c t i o n  o f  s u c h  c o u r t .  10 U.S.C. S 1 4 0 8 ( c ) .  S e c t i o n  1408  
p r o v i d e s  f u r t h e r  t h a t  t h e  S e c r e t a r y  c o n c e r n e d  s h a l l  p a y  to  
t h e  f o r m e r  spouse f r o m  t h e  r e t i r e d  p a y  o f  t h e  member a n y  p a r t  
of t h e  a m o u n t  p a y a b l e  to  t h e  f o r m e r  s p o u s e  u n d e r  t h e  p r o p e r t y  
d i v i s i o n  upon e f f e c t i v e  s e r v i c e  o f  a f i n a l  court  order. 
10 u . S . C .  5 1 4 0 8 ( d ) ( 5 ) .  I n  a d d i t i o n ,  s u b s e c t i o n  1 0 0 6 ( b )  o f  
t h e  A c t  p r o v i d e s  t h a t  f o r  cour t  orders  i s s u e d  p r ior  t o  
J u n e  26 ,  1 9 8 1 ,  p a y m e n t s  may be made i n  a c c o r d a n c e  w i t h  t h e  
o rder  a s  i n  e f f e c t  o n  t h a t  d a t e .  1 0  (J .S .C.  5 1 4 0 8  n o t e .  

C o l o n e l  S m i t h  was d i v o r c e d  i n  t h e  S t a t e  o f  W a s h i n g t o n  i n  
1974 .  [ Jnde r  t h e  terms of t h e  d i s s o l u t i o n  decree,  h e  was 
d i rec ted  t o  p a y  38.6 p e r c e n t  o f  h i s  m i l i t a r y  re t i red  p a y  a s  
h e  r e c e i v e d  i t  t o  h i s  former w i f e  i n  order t o  s a t i s f y  t h e  
c o m m u n i t y  p r o p e r t y  a p p o r t i o n m e n t  b e t w e e n  them.  H e  s u g g e s t s  
t h e  W a s h i n g t o n  s t a t e  court  order a n d  t h e  D e p a r t m e n t  o f  t h e  
Army ' s  c o m p l i a n c e  w i t h  t h e  order a r e  i m p r o p e r  f o r  t h r e e  
r e a s o n s .  F i r s t ,  h e  c la ims  t h a t  t h e  U n i f o r m e d  S e r v i c e s  Former 
S p o u s e s '  P r o t e c t i o n  A c t  is  u n c o n s t i t u t i o n a l  i n  t h a t  i t  d e n i e s  
h i s  r i g h t  t o  d u e  p r o c e s s  a n d  equal  p r o t e c t i o n  u n d e r  t h e  law.  
S e c o n d ,  h e  claims t h a t  h i s  r e t i r e d  p a y  is c u r r e n t  compensa -  
t i o n  f o r  reduced  s e r v i c e s  a n d  t h a t ,  c h a r a c t e r i z e d  a s  s u c h ,  
t h e  p a y  is  s e p a r a t e  p r o p e r t y  a n d  t h e r e f o r e  n o t  e l i g i b l e  f o r  
l i f e l o n g  d i v i s i o n  w i t h  h i s  f o r m e r  s p o u s e .  We as se r t s  t h a t  
C o n g r e s s  h a s  i m p r o p e r l y  r e d e f i n e d  m i l i t a r y  r e t i r e d  p a y  a s  
d e f e r r e d  c o m p e n s a t i o n  i n  t h e  new 4c t .  T h i r d ,  h e  s u q g e s t s  
t h a t  u n d e r  t h e  l a w s  o f  t h e  S t a t e  o f  W a s h i n q t o n  t h e  decree 
issued by  t h e  s t a t e  cour t  was i m p r o p e r .  

D i s c u s s  i o n  

W i t h  respect t o  C o l o n e l  S m i t h ' s  s u g g e s t i o n  t h a t  t h e  Act 
is  u n c o n s t i t u t i o n a l ,  w e  n o t e  t h a t  i n  t h e  McCar ty  d e c i s i o n ,  

- I /  T i t l e  Y, P u b .  L .  N o .  9 7 - 2 5 2 ,  a p p r o v e d  S e p t e m b e r  8 ,  
1 9 8 2 ,  9 6  S t a t .  7 3 0 ,  10  [J .S.C.  S 1401 n o t e .  
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ment ioned  above, t h e  Supreme C o u r t  expressed t h e  v iew t h a t  
C o n g r e s s  d i d  h a v e  t h e  c o n s t i t u t i o n a l  a u t h o r i t y  to  permi t  t h e  
treatment o f  m i l i t a r y  re t i red  p a y  a s  d i v i s i b l e  p r o p e r t y .  
However, i t  is  n o t  t h e  f u n c t i o n  o f  o u r  O f f i c e  t o  d e c i d e  t h e  
c o n s t i t u t i o n a l i t y  o f  s t a t u t e s :  r a t h e r ,  i t  is  a matter f o r  t h e  
F e d e r a l  c o u r t s . 2 /  H e n c e ,  w e  may n o t  c o n s i d e r  or decide 
a r g u m e n t s  c o n c e r n i n g  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  A c t ,  and w e  
w i l l  accept i t  a s  v a l i d  u n t i l  t h e  cour t s  r u l e  o t h e r w i s e .  

A s  to  C o l o n e l  S m i t h ' s  s u g g e s t i o n  t h a t  m i l i t a r y  r e t i r e d  
p a y  i s  c u r r e n t  c o m p e n s a t i o n  r a t h e r  t h a n  a p e n s i o n  f o r  pas t  
s e r v i c e s ,  w e  n o t e  t h a t  t h e  A c t  i n  n o  way r e d e f i n e s  re t i red 
p a y  b u t  m e r e l y  a l lows  s t a t e  c o u r t s  t o  t r e a t  t h i s  c u r r e n t  
c o m p e n s a t i o n  a s  d i v i s i b l e  p r o p e r t y  i f  pe rmis s ib l e  u n d e r  s t a t e  
l a w .  

C o l o n e l  S m i t h  s u g g e s t s  f i n a l l y  t h a t  t h e  W a s h i n g t o n  s t a t e  
cour t  erred i n  t r e a t i n g  h i s  r e t i r e d  p a y  a s  d i v i s i b l e  p r o p e r t y  
because h e  c la ims  s u c h  a d i v i s i o n  i s  impermiss ib le  u n d e r  
W a s h i n g t o n  s t a t e  s t a t u t e s .  Copies o f  s t a t e  c o u r t  a c t i o n s  i n  
o u r  f i l e  show t h a t  t h i s  mat ter  h a s  b e e n  l i t i g a t e d  a n d  t h e  
i ssue r e s o l v e d  a d v e r s e l y  t o  h im b y  t h e  s t a t e  c o u r t s .  I n  a n y  
e v e n t ,  t h e  order r e q u i r i n g  p a y m e n t  to  C o l o n e l  S m i t h ' s  f o r m e r  
spouse appears  v a l i d  o n  i t s  f a c e  a n d  t h e r e f o r e  t h e  Army 
F i n a n c e  C e n t e r  is  o b l i g a t e d  to  make p a y m e n t .  A b s e n t  f a c i a l  
i n v a l i d i t y ,  t h e  G o v e r n m e n t  is  n o t  l i a b l e  w i t h  respect t o  a n y  
p a y m e n t  made u n d e r  a u t h o r i t y  o f  t h i s  A c t .  10 U . S . C .  

1 4 0 8 ( f ) ( 1 ) . 3 /  - 

A c c o r d i n g l y ,  t h e  claim i s  d e n i e d .  

of t h e  r J n i t e d  S t a t e s  B 
- 2/ L a u r i e  M .  Brown,  R-217565,  J u n e  2 7 ,  1985 .  

- 3/ S e e  a l s o  T e c h n i c a l  S e r q e a n t  H a r r y  E .  Ma thews ,  VSAF, 
61  Comp. Gen.  2 2 9  ( 1 9 8 2 ) ,  a n d  U n i t e d  S t a t e s  v .  M o r t o n ,  
U.S. 104 S .  C t .  2769 ( 1 9 8 4 ) .  
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